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Other Important Points to a  
Healthcare Directive / Living Will 

 

May be revoked by oral or written 
notification 
The designated healthcare representative 
should be authorized to receive protected 
healthcare information under the Health 
Information Portability Privacy Act (HIPPA) 

  
Can a Physician / Hospital Refuse to Honor a 
Living Will / Healthcare Directive:  Yes, but 
only if withdrawing treatment would violate a 
sincerely held personal or professional 
conviction. 
 
Living Will:  Is there a difference between a 
living will and healthcare directive?  Yes.  A 
Living Will is an “instructive directive.” It does 
not appoint a healthcare agent in the event of 
incapacity.  
 
POA for Healthcare:  A POA for Healthcare is a 
written document which appoints another 
individual to be his/her agent (representative) 
to make medical decisions on his/her behalf if 
the client is unable to make those decisions 
himself/herself due to incapacity. 
 
Living Will and Powers of Attorney for 
Healthcare can also address death standards.  
Brain vs. breath, anatomical gifts.  Each must be 
explicitly authorized. 
 
Final thoughts on healthcare decision making 
Share you feelings and beliefs about future care 
needs with your designated agent, your family, 
close friends, doctor, clergy and attorney. By 
communicating, you help them make the right 
choices and reduce feelings of guilt. 



Life Care Planning with Powers  
of Attorney, Health Care Directives  

to Avoid Guardianship 
 

I refer to a “Power of Attorney” (POA) as one 
of the most important (if not the most 
important) legal document a person can have 
if he/she becomes disabled, incapacitated or 
needs the assistance of another person.  
Without one, a formal guardianship 
proceeding is required by NJ law.   
 
A POA is a document appointing an 
individual/agent to act with legal authority 
on your behalf.  It must be written and 
describe the power(s) being given to the 
agent.  It must be signed and 
acknowledged / notarized as a formal legal 
document (ie., real estate deed, will, trust). 
 
In addition, the POA must be voluntarily 
given without coercion, duress or undue 
influence. 
 
The Power you give can be Limited or 
Unlimited in Authority and in Time.  For 
example, an agent’s authority can be limited 
to just paying bills and banking.  Or it can be 
an unlimited POA.  An unlimited POA 
allows your agent to be “you” to act in all 
ways that you act. 
 
The duration of the POA must specify 
whether it is a limited time period, ie, one 
year, one week, one day or unlimited in time 
(no expiration date specified, lifetime, or until 
revoked by grantor).   
 
All Powers of Attorney can be revoked by 
you at any time while you’re competent. 

Which Type of POA Should You Use 
  

The answer depends on your health, your 
relationship with your POA, and how you feel 
about giving a POA in general.  Other 
considerations include your independence/ 
dependence on others, now and in the foreseeable 
future, which leads to the next issue. . .  
 
No One Has the Automatic Legal Right to Act  
for Another.  Not a husband for a wife nor wife 
for a husband, parent for an adult child or adult 
child for a parent, not a sibling for a sibling.  
Here’s a real life story:  
 

Case Study   
Clients are husband and wife, mid 60’s who sign 
a contract to sell their home. Husband, while 
cleaning windows falls off ladder, hits his head, 
and goes into a coma. Who legally can sign the 
deed to close title on the house for the husband?  
Wife?  Children? 
 

Answer:  Neither.  Hanlon Niemann petitioned 
the court for a limited guardianship to allow wife 
to sign a deed in order to close title and avoid 
being in default under contract. 
 

Example #2 
Adult child, disabled from birth/early childhood, 
is now over the age of 18 and requires public 
benefits.  Can Mom or Dad handle child’s affairs? 
Answer:  No. 
 

Miscellaneous Points of Interest 

 

Death terminates a POA, then a person’s Last 
Will and Testament or trust controls assets, 
income and final arrangements.   
Agent generally has no special duty to third 
persons by reason of agency relationship and 
legal liability is very limited. 

HEALTH AND PERSONAL CARE 
PLANNING USING LIVING 

WILLS AND ADVANCED 
MEDICAL DIRECTIVES 

 
Amazing advances in medicine and medical 
technology have given us all an ever 
increasing menu of medical choices and 
treatments that generations before us never 
have imagined.  
 
The term “advance directive” means, any 
written instruction(s) (i.e., living will, or 
healthcare POA) appointing a person to 
make medical decisions, or any written 
document describing, the kind of healthcare 
the individual wants or does not want, if the 
person ever loses the ability to make 
healthcare decisions.   
 
 

In 1992, NJ adopted the New Jersey 
Advance Directive Healthcare Act 

 
What are the requirements for a valid 
healthcare directive:  
 

Written document signed by a legally 
competent patient who understands the 
purpose and effect of the instructions 
being given. 
Must appoint a healthcare representative 
and/or contain a statement of personal 
wishes regarding healthcare in the event 
of loss of decision making capacity. 

 
 
 
 


